§21.11

(f) Proceedings under any of the fol-
lowing:

(1) Section 5(g) of Pub. L. 81-874 (Fi-
nancial Assistance for Local Edu-
cational Agencies in Areas Affected by
Federal Activity) (20 U.S.C. 240(g)).

(2) Sections 6(c) or 11(a) of Pub. L. 81-
815 (an act relating to the construction
of school facilities in areas affected by
Federal activities and for other pur-
poses) (20 U.S.C. 636(c) or 641(a)).

(3) Section 6 of Pub. L. 95-563 (Con-
tract Disputes Act of 1978) (41 U.S.C.
605).

(4) Part E of the General Education
Provisions Act (20 U.S.C. 1234 et seq.).

(g) Other adversary adjudications
that fall within the coverage of the
Act.

(Authority: 5 U.S.C. 504(c) and 554; 20 U.S.C.
1234(f)(2))

§21.11 Effect of judicial review of ad-
versary adjudication.

If a court reviews the underlying de-
cision of an adversary adjudication
covered under this part, an award of
fees and other expenses may be made
only under 28 U.S.C. 2412 (awards in
certain judicial proceedings).

(Authority: 5 U.S.C. 504(c)(1); 28 U.S.C.

2412(d)(3))

Subpart C—How Is Eligibility
Determined?

§21.20 Types of eligible applicants.

The following types of parties that
prevail in adversary adjudications are
eligible to apply under the Act for an
award of fees and other expenses:

(a) An individual who has a net worth
of not more than $2 million.

(b) Any owner of an unincorporated
business who has—

(1) A net worth of not more than $7
million, including both personal and
business interests; and

(2) Not more than 500 employees.

(c) A charitable or other tax-exempt
organization—

(1) As described in section 501(c)(3) of
the Internal Revenue Code of 1954 (26
U.S.C. 501(c)(3)); and

(2) Having not more than 500 employ-
ees.

(d) A cooperative association—
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(1) As defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141(a)); and

(2) Having not more than 500 employ-
ees.

(e) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization that has—

(1) A net worth of not more than $7
million; and

(2) Not more than 500 employees.

(Authority: 5 U.S.C. 504(b)(1)(B))

§21.21 Determination of net worth and
number of employees.

(a) The adjudicative officer shall de-
termine an applicant’s net worth and
number of employees as of the date the
adversary adjudication was initiated.

(b) In determining eligibility, the ad-
judicative officer shall include the net
worth and number of employees of the
applicant and all of the affiliates of the
applicant.

(c) For the purposes of paragraph (b)
of this section, the adjudicative officer
shall consider the following as an affil-
iate:

(1) Any individual, corporation, or
other entity that directly or indirectly
owns or controls a majority of the vot-
ing shares or other interest of the ap-
plicant;

(2) Any corporation or other entity of
which the applicant directly or indi-
rectly owns or controls a majority of
the voting shares or other interest; and

(3) Any entity with a financial rela-
tionship to the applicant that, in the
determination of the adjudicative offi-
cer, constitutes an affiliation for the
purposes of paragraph (b) of this sec-
tion.

(d) In determining the number of em-
ployees of an applicant and its affili-
ates, the adjudicative officer shall
count part-time employees on a propor-
tional basis.

(Authority: 5 U.S.C. 504(c)(1))

§21.22 Applicants representing others.

If an applicant is a party in an adver-
sary adjudication primarily on behalf
of one or more persons or entities that
are ineligible under this part, then the
applicant is not eligible for an award.

(Authority: 5 U.S.C. 504 (b)(1)(B) and (c)(1))



